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PETITION SUGGESTING REHEARING EN BANC 


ON APPEAL FROM AN ORDER 
OF THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


Pursuant to Rule 40(a) of the Federal Rules of Appellate 
Procedure, appellant Padilla-Martinez suqgests that rehearing 
en banc be granted from an order and judgment of a panel of 
this Court (The Honorable Tom C. rk, Associate Justice of 
the Supreme Court, Retired; The Honorable William H. Timbers, 
Circuit Judge; The Honorable Charies H. Tenney, District Judge) 


entered on June 2, 1975, and an opinion filed on June 4, 1975. 


lon June 3, 1976, an application for release pending trial 
was filed before Mr. Justice Marshall; the application was de 
nied on June 7, 1976. 


This case presents the important issue of the construction 
of 18 U.S.C. §3164 requiring that a defendant in continuous cus- 
tody for more than 90 days be released from custody if his trial 
is not begun on or before 90 days, unless the delay is due to 
the fault of the defendant or his counsel. 

The District Judge denied the motion for release. He found 

fault of counsel, but concluded that the excludable periods 
18 U.S.C. §3161(h) applied to extend the time period of 18 
(see Appendix B). The panel of this Court found 
that the delay was due to the fault of counsel. The panel also 
appears to have teld the entire Speedy Trial Act unconstitutional, 


and declined to rule on whether §3161(h) applies to §3164 (see 


I. The Facts and the Issue of Fault 
ee 


=a 


On February 19, 1976, appellant Padilla-Martinez, a per- 
manent legal resident of the United States with no prior record, 
was indicted along with several others by a grand jury of the 
Southern District of New York (76 Cr. 164) for violation of the 


Federal narcotics laws. On that same day he was taken into 
Y 


Federal custody. On February 20, 1976, he was arraiqned befor» 


ai 


2 ; 
Appellant was arrested on September 3, 1974, by New York 


City Police and Spnecial Agents of the Drug Enforcement Admin- 
istration after a joint Federal-State investication relatine 

to alleged narcotics violations under both State and Federal 

law. Subsequently appellant was indicted for violation of 


State narcotics laws. On September 24, 1975, the State court 


a United States Magistrate and held on $50,000 bail. 

On February 3, 1976, Judge Tenney entered a plea of not 
guilty for appellant, continued the bail previously set, and, 
pursuant to normal court practice, assigned the case to another 
district judge, Judge Carter, for all purposes. Apparently, 


to Rule 8(b) of the Calendar Rules of the Southern 


District, ? Judge Tenney stated that there would, at that pro- 


ceeding, be no time set for motions (Minutes of March 30, 1976 


, 
at 18). 

On March 24, 1976, counsel for appellant filed a motion 
to dismiss the indictment for lack of speedy trial. 

Although Rule 9(a) of the Southern District Interim Plan 


for Achieving ! pt Disposition of Criminal Cases pursuant to 


se snssseeepesestnst-weeenener ee 


(Footnote continued from the preceding page) 


judge granted a motion to suppress evidence seized. Appellant 
has been in custody since September 3, 1974. 


3Rule 8(b) states: 


Criminal motions. 
pat at Rh T 


All motions in criminal actions shall be return- 
able before the assigned judge at such time as he 
directs. All criminal motions must be made within 
the time required by the Federal Rules of Criminal 
Procedure, except that the time for motions other- 
wise required by such rules to be made before the 
entry of a plea shall be made within ten (10) davs 
after the entry of a plea, or at such other < ‘mes 
as the assigned judge directs. 


Rule 12(b) of the Federal Rules of Criminal Procedure, 
like Rule 8(b), permits the District Judge to set the time 
for motions. 


Rule 50{(b), Fed.R.Cr.P. and the Speedy Trial Act, requires a 


pretrial conference as soon after arraignment as possible, 


Judge Carter held no conference until March 30, 1976. 


At that conference, appellant and his counsel were ad- 
vised by Judge Carter that he would not reach the case for 
trial until mid-May (Minutes of March 30, 1976, at 12). The 
Judge directed that defense counsel file their pretrial motions 
within two days -- that is, by April 1, 1976 -- and that the 
Governme. t file i responses by April 7, 1976 (Minutes of 
March 30, 1976, at 20). 

On April 1, 1976, appellant's counsel filed with Judge 
Carter's chambers a motion to suppress, a motion for a hearing 
On wiretaps, and a memorandum of law in support of the motion 
to dismiss. 4 

Although required to file responsive papers by April 
1976, the Government did not file its papers opposing the 
tions until May 6, 1976, and May 14, 1976. An additional 
fidavit was filed by a>pellant's counsel on May 14, 1976, 
the request of Judge Carter made on May 13, 1976. 

On May 17, 1976, the District Court commenced a hearing 
on the motion to suppress. On May 20, 1976, counsel sought 


the release of appellant pursuant to 18 U.S.C. §3164, on the 


Counsel joined in a memorandum of law on the motion to 
Suppress prepared by counsel for a co-defendant which was 
also filed on April 1, 1976. 


ground that pellant had been in continuous detention more 
than 90 days without commencement of his trial. 


On May 24, 1976, the trial, expected to be ten weeks long 


(Minutes of March 30 at 10),was begun, and on May 25, 


Judge Carter denied the motion for appellant's release from 
custody. 

After a reading of the facts of this case, it is apparent 
that the opinion of the panei makes several critical omissions 
and errors. Chronologically, these are: 

Ae The original district judge (Judge Tenney) followed 

procedure authorized by Rule 8(b) of the Calendar Rules of 
the Southern District and declined to set a date for pretrial 
motions, leaving that for the judge (Judge Carter) who was to 
be assigned to the case. 

The opinion erroneously refers to Rule 8(b) as the rule 
requiring motions to be filed within ten days of assignment. 
Perhaps the rule meant by the Court is Rule 9 of the General 
Rules of the District Court, which requires that all motions 
and accompanying memoranda of law be served within ten days 
c -he return date. Excluded from this are motions in crim- 
inal cases which are covered by Rule 8(a) of the Calendar 
Rules. 

Za Notwithstanding Rule 9 of the Speedy Trial Interim 
Plan of the Southern District, Judge Carter waited from Feb- 
ruary 23, 1976, to March 30, 1976, to hold a pretrial hearing, 


thus delaying the proceedings. 


conference held on March 30, 1976, 
this case until 
mid-May. He himself required defense motions to be filed on 
April 1, 1976. The Government was directed to respond by 
April 7, 1976. 
4. Counsel for appellant Padilla-Martinez filec 


motions with a memorandum of law with the District 


ision finds that sone 
defendants were filed 
c 
ings, if they were late,” should not preclude appe]l 
Padilla-Martinez' as is counsel fully complied 
with Judge Carter's requirements. 

De The Government filed its responsive papers more 
one month after the April 7 date required by Judge Carter. 
fact is not mentioned in the panel decision, but was not dis- 
puted by the Government. 

6. Although Judge Carter received appellant Padilla- 
Martinez’ papers hy April 1, he appears to have done nothing 
until May 13, when he requested an additional affidavit which 
was filed the following day. 

The panel decision is wrong on the facts. There is no 


basis for holding defense counsel at fault. 


c 
“No other counsel appeared before the panel of this Court 
to argue the facts of his client's case 


II. Section 316l(h) does not apply to Section 3164 
——S EE ee ee EE 


Under the Speedy Trial Act of 1974, 18 U.S.C. §3164, de- 
tained persons held solely for trial must be tried within 90 
days following the beginning of their continuous detenti-n. 
The failure to coinmmence a trial within that time requires the 
defendant's release from custody unless the delay is caused by 
the "fault" of the defendant or his attorney.° fection 3164 
contains no qualifying provisions, no excludable pericds, and 
no limitations on the requirement that the detained person be 
released from custody. 

Despite the clear, plain, and unambiguous language of the 
statute, Judge Carter, unsatisfied with the necessity of re- 
leasing appellant Padilla-Martinez on bail, chose to apply the 
excludable periods of §3161(h) -- an entirely separate section 
-- to the interim time. A reading of the entire statute and 
the ste”-tory history yields no support for the proposition 
that the excludable periods of §3161(h) are applicable to 
§3164. The Ninth Circuit and the United States District Court 
for the tern District of California have so held, thus re- 
sulting in a conflict with the decision of the District Court. 
United States v. Tirasso, Doc. No. 76-1571 (9th Cir., March 25, 


1976) (Appendix C); United States v. Soliah, Doc. No. 75-523 


(E.D.Cai., January 14, 1976) (Appendix D). 


rn 
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Ssudge Carter found that the period of cystody exceeded 90 
days and that the delay was >t the fault of’counsel. See Ap- 
pendix B at 4, 


The Speedy Trial Act of 1974, 18 U.S.C. §3161, sets ont : 


100-day time limit for commencement of trial, applicable to a 


cases, whether or not the defendant is in custody. The appli- 


cability of this time period is, however, delayed until July l, 
1979. Prior to that date the time periods apply on a modified, 
phasing-in schedule which, until July 1, 1979, are reduced from 
250 aays to 175 days to 120 days to 100 days. 18 U.S.C. §§3161 
(£), (9g): 3163(a), (b). Title 18 U.S.C. §3161(h) lists excluded 
periods which are subtracted from the time period, thereby ex- 
tending the time for commencement of trial. 

It is provided in 18 U.S.C. §31€2 tha., for the failure to 
comply with the time periods of §§3161(h) and (c), as extended 
by §3161(h), the rem-dy is dismissal of the indictment, under 
some circumstances with prejudice. This statutory sanctiwr be- 
comes effective on July l, 1979. 

By way of contrast, §3164 is immediately effective. It 
applies only to detained defendants and those defendancs desig- 
nated as "high risk." It requires a trial within 90 days of 
continuous custody and contains only one sanction -- release 
from custody on such bail and conditions as the court may set. 
It does not contain excludable periods and do¢s not refer to 
§3161(h). Section 3164 and its sanction remain in effect until 
July 1, 1979, when §3161, with its excludable time periods and 
its sanction of dismissal, becomes operative. Thus, §3164 is 
designed to apply to the period prior to July 1, 1979, in order 


to prevent lengthy pretrial cu’ cody when no other statutory 


sanction is in effect. It does not determine the merits of 
case or preclude the Government from prosecuting. 

The legislative history of the statute supports appel- 
lant Padilla-Martinez' position that the excludable periods 
of §3161(h) do not apply to §3164. The Report of the Senate 
Judiciary Committee on S.754 (S.Rep. No. 93-1021, 93rd Cong., 
2d Sess. (1974)) sets out the structure of the statute, ex- 
Plaining that there was a 90-day time period for trial with 


excludable periods, and making no reference to interim time 


periods (Id. at 20-22). A later reference to §3164 states: 


This section [3164] would require 
jurisdictions to implement interim time 
limits within three months of enactment, 
to remain in effect until the effective 
date of the time limits of subsections 
3161(b) and (c). (See Calendar of Imple- 
mentation, Chart l, p.55). These interim 
plans must provide that all detained de- 
fendants and all released defendants con- 
sidered to be "high risk" by the United 
States attorney be tried within 90 days. 
The sanction for failure to try detained 
defendants within 90 days would be re- 
lease... 


Id. at 27. 

In the portions of the Senate Report labeled "Summary 
Sections" and "Analysis of Sections," §3161(b) and (c) are 
discussed with the excludable periods of §2161l(h). (Id. at 
26, 27, 31, 32, 35). The §3164 interim time periods are dis- 
cussed separately, with no inclusion of §3161 or excludable 
perinrds. The Report says: 


Section 3164 would require jurisdic- 
tions co implement interim plans within 


three months of enactment to remain in 
effect until the effective date of the 
90-day time limits of subsection 3161 (b) 
and (c). (See Calendar of Implementation, 
Chart 1, p.55). These interim plans must 
provide that all detained defendants and 
all released defendants considered to be 
"high risk" by the United States attorney 
be tried within 90 days. 


Section 3164 has been added to title 
I of the legislation as a result of the 
Suggestion by Professor Freed that certain 
minimal speedy trial requirements be placed 
into operation soon after enactment and un- 
til the courts are prepared to implement 
the mandatory time limitc. These interim 
plans would be similar to the plan adopted 
by the United States Court of Appeals for 
the Second Circuit. (See Section IV, Dis- 
cussion, pp.17-20). The section would 
require trials within °0 davs for pretrial 
detainees or "high risk" defendants who 
are on pretrial release, pending the full 
effectiveness of sections 3161 and 3162. 
The sanctions for failure to adhere to the 
limits would not be dismissal, as in sec- 
tion 3162, but pretrial release in the 
case of detainees and review of release 
conditions in the case of high risk re- 
leasees. The provision would not apply 
to detainees who have already been con- 
victed of another offense because indepen- 
dent grounds for their detention exist. 


Id. at 44-45. 


The House Report (H.R.Rep. No. 93-1058, 93rd Cong., 2d 
(1974)) similarly discusses §3164 entirely separately 
§3161, and makes the same statement about §3164: 


During the first four years under the 
bill, interim time limits are provided for 
the trial of individuals detained and those 
released pending trial who have been desig- 
nated by the attorney for the Government as 
being of "high risk." This section would 
require the trial of these individuals with- 
in 90 days following the beginning of deten- 


10 


tion or designation as “high risk." More- 
over, any persons designated "high risk" or 
detained before the effective date of the 
interim time limits, is entitled to be 
brought to trial within 90 days from the 
date this section becomes effective. The 
interim time limits become effective 90 
days after enactment .of the bill. Failure 
to commence the trial of a detained person 
under this section results in the automatic 
review of the terms of release by the court 
and, in the case of a person already under 
detention, release from custody. [Section 
3164} 


2a... &t 23. 
No reference is made to excludable periods, and the absence of 


any such reference is indicative of the non-inclusion of the 


> 


excluded pe~iods. Rewis v. United States, 401 U.S. 808, 812 


Judge Carter relied on Congressional reference to the 
earlier Second Circuit Rules Regarding Prompt Disposition of 
Criminal Cases Pursuant to 28 U.S.C. §322 (effective May 24, 
1971) and the Southern District Plan for Achieving Prompt Dis- 
position of Criminal Cases Pursuant to Rule 50(b) of the Fed- 
eral Rules of Criminal Procedure (effective April 1, 1973) to 
support his conclusion that the §3161(h) excludable periods 
apply. In those earlier plans applicable in the Second Cir- 
cuit, excludable periods did expressly apply to the period of 
pretrial release. However, Congress obviously had before it 
the Second Circuit models providing for continued custody in 
"exceptional circumstances" and the application of excludable 


periods, but chose not to adopt the language of the models. 
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It is apparent that the earlier plans applicable to this 
Circuit are different fron i in other ways as well. 
The plans required only that the Government be ready for trial. 
The statute applies to all participants i he process and re- 
quires that the trial actually conm:nce. The ultimate 
requirements of the statute are 100 days, some 80 days 
than the Second Circuit predecessors. Thus, while the 
are similar to the statute in some ways, there are obvious 
important differences which require rejection of the idea that 
the dissimilarities were Congressional oversights. 

Thus, the legislative his } pports the plain meaning 
of the statutory language. The two sections -- §3161 and § 


-- are effective at different tim 1d for different purposes. 


They establish separate schemes f and post-July l, 


1979, period. There is no attempt to equalize the time periods 
or the applicability of the statutory sanctions. Rather, in 
the period before July 1, 1979, Congress chose to deal specif- 
ically with the small number of cases which required immediate 
attention to prevent lengthy pretrial custody rather than to 
force the criminal justice system to deal with every case be- 
fore it immediately. There was obvious concern about pretrial 
custody in this period during which Congress permitted, albeit 
temporarily, a longer period for commencement of trial than it 
considered to be desirable, and authorized no other statutory 
sanctions for delays. Until the system is finally geared up 


to be able to handle the ultimate sanction of dismissal, Con- 


i2 


gress chose to prevent the injustice of lengthy pretrial cus- 
tody. The inapplicability of the exclusionary periods of 
§3161(h) to the 90-day period of custody is thus explicable 

the fact that after July 1, 1979, a defendant in cus- 
tody may be detained longer than 109 days. Ultimately, im- 
proper delays in those cases will result in dismissal. 

Section 23164 requires the district courts to establish an 
interim plan to carry into effect the Speedy Trial Act. 
the interim plan promulgated by the Southern District of 
York pursuant to §3164, Rule 3 requires the commencement 
the trial of a defendant within 96 days of his continuous 
custody. Under Rule 4(a)(1), the failure to commence a trial 
within that period requires that the defendant be released 
from custody. There are no conditions or excludable periods 
listed or mentioned. 

Rule 5 of the interim Southern District Plan requires the 
Government's readiness for trial within six months in all cases. 
The sanction for the Government's failure to be ready in that 
time is dismissal with prejudic-. In determining whether the 
time schedule is complied with, Rule 5 specifically refers to 
the excluded periods listed in Rule 6. Rule 6 states that the 
excludable periods apply to the time periods in Rule 5, and 
Rules 5 and 6 do not refer to the interim reriods of Rules 3 
and 4. Rules 3 and 4 naturally make no ~weference to Rules 5 
and 6. 


The statute's language and scheme and the legislative his- 


tory establish that Judge Carter was wrong in applying §3161(h) 


to §3164. 


IfI. Release is reauired 
ES 


even though the trial has becun 
———————— OS Se 


Commencement of the trial in this case does not preclude 
the relief sought. In this case, the trial has already com- 
menced; indeed, it began before Judge Carter filed his opinion 
denying the motion for appellant Padilla-Martinez' release. 
The statute reads: 

--- No detainee shall be held in custody 

pending trial after the expiration of the 

90-day period required for commencement of 

trial. 
"Pending" is defined as "begun but not yet completed; during; 
before the conclusion of...." BLACK'S LAW DICTIONARY at 1291 
(4th ed. 1951); see also BALLENTINE'S LAW DICTIONARY at 929, 
930 (3d ed. 1969). Thus, the right to be released on bail ac- 
crued when the trial did not begin on the ninetieth day of ap- 
pellant's continuous custody, and is not terminated until the 


trial is completed by a judgment. 


IV. The assertion of flight 
SS eee ee 


is made in bad faith 
2 Ne ERS FE OR EE 


The argument advanced by the Government and the District 


Judge that appellant will flee if he is released on bail is 


irrelevant to the application of the statute. United States 


v. Tirasso, supra. What is more, the Government's claim that 


appellant Padilla-Martinez will flee lacks any basis in fact. 
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One co-defendant has bes ‘ for 17 months without 


leaving the jurisdic 


is a permanent legal resident of the United 
vious record. Further, under 18 U.S.C. §31l 1e District 
Court can impose whatever conditions are ne ry to assure 


his appearance. 


In its opinion in this case the panel of this Court wrote 


We find at least two grounds on which 
affirmance is required. The first is a n- 
stitutional one which we will not elaborate 
further than to note that there is question 
under the doctrine of separation of powers 
that the Congress can exercise judicial au- 
thority to the extent indulged here.” 


4 0me of the language of the Act is so 
sweeping that it might well be construed as 
more than procedural, assuming the Congress 
has the power to enact the latter. See In- 
tegration of Bar Case, 244 Wis. 8, 11 (NW(2) 
8604 cited with approval in Lathrop v. Dona- 
hue, 367 U.S. 820, 825 (1961); Commonwealth 
v. Tate, 442 Pa. 45, 274 Atl. 193 (1971). 


Appendix A at 4. 

It is difficult to understand from this language whether 
the panel has rendered a decision or the constitutionality of 
the Speedy Trial Act and whether that decision applies to the 
entire statute or merely to 18 U.S.C. §3164. It is also im- 
possible to determine the grounds for any finding of unconsti- 


tutionality. Worthy of note is the failure of the Government 


to raise this claim to this Court or to pt e position 
when Mr. Justice Clark presented it at oral argument. 
If in fact there was a determination of unconstitution- 
ality, the Second Circuit is now without a speedy trial plan. 
Under Article I, Section 8, Clause 18 of the Constitution, 
Congress "shall have the power" 
lt {t]o make all Laws which shall be necessary 
and proper for carrying into Execution the 
foregoing Powers, and all oth -r Powers vested 
by this Constitution in the Governmen« of 
the United States, or in any Department or 
Officer thereof. 


Thus, Congress can make laws necessary and proper to consti- 


tute tribunals inferior to the Supreme Court (Article I, Sec- 


tion ¢, Clause 9), to define and punish "offenses against 


the Law of Nations” (Article I, Section 8, Clause 10), and 

all laws necessary and proper for carrying into execution the 
judicial power. The judicial power extends to all cuses aris- 
ing under nae Constitution and the laws of the United States 
(Article III, Section 2), limited by Amendments VI and VII 
requiring speedy trial and bail which is not excessive. 

The Congress’ powers must nec ssarily include the author- 
ity to enact legislation to carry into effect the judiciary's 
constitutional power as limited by that document. The Speedy 
Trial Act, §3164, does not remove the courts' power to decide 
cases or prevent consideration of issues before them or deter- 

he results of any cases. The Act merely defines the 


as permitted by the Constitution, within which 
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the courts shall exercise the 

The means availanle to Congre 
are those appearing to it to be the most “eligible and appro- 
priate which are adopted to the end to be accomplished and 


are consistent with the letter and the spirit >of the Con.ti- 


tution." Logan v. United States, 144 U.S. 263, 283 (1892)./ 


Later, in Logan, the Court wrote: 
The whole scope and effect 

series of decisicns is that, 
tain fundamental rights, recogi 
declared, but not granted or created, in 
some of the Amendments to the Constitution, 
are thereby guaranteed only against vio- 
lation or abridgment by the United States, 
or by the States, as the case may be, and 
cannot therefore be affirmatively enforced 
by Congress against unlawful acts of in- 
dividuals; yet that very right, created 
by, arising under or dependent upon, the 
Constitution of the United States, may be 
protected and enforced by Congress by such 
means and in such manner as Congress, in 
the exercise of the correlative duty of 
protection, or of the legislative powers 
conferred upon it by the Constitution, may 
in its discretion deem most eligible and 
and best adapted to attain the object. 


Id., 144 U.S. at 293 
Here, Congress found that the right to a speedy trial and 
the right against excessive bail necessitated a release bail 
trial were not begin within a specific time Congress 


hat the time limit would require additional 


7 soe 

Logan dealt specifically with the power of Congress to pro- 
*° in custody awaiting trial implied from the power to 
try, and punish for crime. 


money and careful planning ind adopted procedures for those 
considerations as w This is not a case in which Congress 
renders the courts incapable of making decisions by refusing 
to supply them with funding (se Commonwealth ex rel. 
v. Tate, supra, 442 Pa. 45, 274 Atl. 193 (1971)). 
trary, the Congress was careful to explain its 
to provide funding. 

expressed no reason why the Act is an invasion 
of judicial power by Congress in violation of the Constitution, 
nor can we envision any. If th ernment can present any, 


we ask only an opportunity 


y 
4 


to respond. 


Conclusion 
Ea 


For the foregoing reasons, appellant Padilla-Martinez' 
petition for rehearing en banc should be granted, the order of 
the District Court reversed, and appellant released pending 
trial. 
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Appellants appeal from ar. order of the United States 


District. Court for the Southern District of New York entered 


lay 24, 1976, denying a motion for their release from in- 


carceration during trial, which is now in progress. Appellants 


e” 


claim that they are entitled to release pursuant to 138 U.S.C. 


Cc 


§ 3164 [The Speedy Trial Act, Public Law 93-619, 93a Congress 


5754, January 3, 1975} because of the failure of the court 


to commence their trial before the expiration of ninety days 
following the inception of their continuous detention. Th 
appellants were indicted for violation of the Narcotic Laws 


on February 19, 1976, the same day of their arrest by the 


3/ 
federal officers, and were a.caigned and held on $50,000 bail 
upon pleas of not guilty. 


1976 


On March 24, 
filed a motion to jiismiss 


Although no other motions 


pretrial conference on March 30, 


li 


and set the case down for 


Manuel Francisco Padilla Martinez 
for failure to provide a speedy trial. 
had been filed the court called a 


1976, and on application of 


appellants e: targed the time to file motions to April lst 


trial on May 17, 1976. On the 


lattes date hearings on the pretrial motions were held, con- 


tinuing rough May 21st. 


before us was filed on May 70, 


after th 


federal authorities 


and 


The motion *o release from custody 


1976, on the ninety first 


rest and continuous custody of appellants by 


was pased on the Rules of the 


Southern District Plan for Achieving Prompt Disposition of 


Criminal Cases 


May 21st the trial court 
written opinion on May 24 


period provisions of 18 U 


The trial is now proceeding on its 


merits. 


(Interim Plan) 


overruled the 


Ry = a oe 


as well as Section 3164. On 


motion and filed a 
1976, finding that the excludable 
§ 3161 apply to § 3164, 


mer 
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— A * reser oo .- —_~"\ - *) ? 7 
gard argument on the anvose2!l on June 2d 1S7¢ 


and 4 
affirmed the order of the district Court from the bench. We 
' 
now file our opinion on the action taken. ~ 
i. The Contention of Appellants anc the Reasoning of the , 
—— ——EE = =! 


. 


District Court: 


The ground on which appellants base their motion is 


z= 


that Congress did not ‘provide specifically that the time 
limits and exclusions of Section 3161 apply to the interim 
plan of Section 3164. They say the language of the Section 
3164 "contains no qualifying provisions, no excludable periods 
and no limitations" on the 90 day trial mandate. Two cases 
are cited, both from the 9th Circuit but one being a District 
Court opinion. The first is United States v. Tirasso, No. 
76-157 (CA 9 March 25, 197€) and the second United States v. 
Steven Si.siah, Criminal No. 75-523 fo7D. Cal. 2976) “th 


Tirasso "the delay was occasioned by a lengthy investigation 
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of a serious and massive criminal scheme” by government in- 
vestigators. The delay was, therefore, at the door of the 
covernment and not Tirasso. He was released from custody. 
In Soliah the government sought a 30 day delay of trial on the 
ground that one of its witnesses was unable to attend because 
of pregnancy, complicated by diabetes. Such a delay, the 
court held, would be chargeable to the government and under 
Seneral Order £63 of that District would require the release 
of Soliah from custody. The court specifically held that even 
though the Act permitted such a delay to be excluded that the 
District rule controlled. We find neither case apposite. 

The District Court, construing the Act as a whole, 
held that the exclusions of § 3161(h) were equally applicable 
Section 3164 


to 


The Gr 


We find at least two arounds on which affirmance is 
required. ne £ir is a constitution: 
elaborate further than to note that there is question under 
separation of powers that the Congress 
to the ex indulged 


both Section 3164 and Rule 


Plan for Achieving 


position of Criminal Cases (Interim) clearly require the ex- 


clusion of the time consumed in pre-trial matters. Section 
3164 after requiring each judicial district to place into 
operation an interim plan provides that che trial of any (i) 
detained persons who are being held in detention solely be- 
cause they are awaiting trial shall (b) “commence no later 
than ninety days following the beginning of such continuous 


tt 


detention... And subsection (c) specifically provides: 


"Pailure to commence trial of a detainee as specified in sub- 
section (b) "through no fault of the ac7used or his 

(emphasis supplied) shall result in "the automatic review by 
the court of the conditions of release" and no detainee, as 
defined, "shall be held i: custody pending trial after the 
expiration of such ninety day period..." As we have noted the 
indictment here was filed on February 19, 1976; arraignment 
was held on February 23d and not guilty pleas were entered. 
Although Rule 8(b) of the Southern District Rules reguire that 
motions be made within ten days after the entry of > plea 
the defendants made no motion whatever until March 24, 1976 
when Padilla Martinez moved to dismiss. We note that he had 


no permission to file this document though it came long after 


. ’ 
pats coe , ’ , t: 
the expiration of the ten day period. On March 30th the Dis- : 
txict Court on application of the defendants pernitted them : 


to file delayed motiocs. Thereafter they filed a total of 
eight motions all the way from dismissal for failure to afford 
# soeedy trial to the suppression of evidence, severance, 
Gouble jeopardy, bills of particular, discovery and inspection 
of records. These motions were filed subsequent to the time 
5/ 
set by the trial judge (April 1, 1976) and on May 17th a hear 
ing on the motions was begun. It is admitted that this hear- 
ing was the cause of the delay in the commencement of the trial 
itself beyond the 90th day. On the 91st day while these mo- 
tions were being heard another motion to dismiss under the 
Act and Rule was filed, calling the attention of the court the 
exoiration of the 9lst*day. We hold that the delay here was 


directly attributable to the "fault... of the accused or his 


counsel." Section 3164, Rule 6. 
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The series of events above narrated show that defen- 


a 


dants were at fault in not filing timely motions and in con- 
suming sufficient time during the hearing thereon to trigger 
the passing of the 90th day. In th’. context of these ficts 
and where the government insists that the appellants will flee 
; . 

in order to escape trial we find that their fault in delaying 
the filing and hence the decision on their motion was; and 
their prolonging of the hearing on the motions was the spe- 
cific cause of the delay in commencing the trial after the 
90th day. 

We are not holding that the exclusions of Section 
3161 (h) are applicable to § 3164, as did the trial judge. 
While his opinion is quite persuasive we find it not necessary 


to adopt such an interpretation where Section 3164 itself spe- 


should our opinion be constr 7d as a suggestion 


we Circuit Council with respect to the Formulation or 


| approval of any District Socedy Trial Plans within its juris- 


| 
| Giction. Our holding, in this regard, 1s based entirely on 
the peculiar facts of this case as applied under Section 316¢ 


f (c). a : 
| Affirmed 
| | 


Padillo Martine; 
defendants 
papers 
ions to join 


that the 
an 
persc 

"high risk" as defined by 
ining no later than ninety days follow- 

continuous detention. The failure to commen 

trial of a detainee through no fault of 

his counsel within the ninety day period sh 
sult in his release from custody pending trial, 
Pursuant to the Section, the Southern District 
York adapted Rules which in effect follow the 


Prior to their arrest the appellants had be... in cus- 
tody of the 3St Bs Hew Yo: for over sixteen months 
Ci: State charas ing from th same events in- 
volved here and w were sauvest: ated by a Joint 
Task Force of :s ane federa. oi.ficers. The 
appellan:=s seek ‘to tie this period to the federal de- 
tentior. Gnee 2x United States v. “abral, 475 F.2 715(lstc 
by find the holding inupposite since it ante- 
dates the \ct and does not bear upon it. 
Some of the language of the Act is so sweeping that it 
might well be construed as nore than procedural, 
assuming ie ira. (ioe has the gered Sia enact the 
fatter. 244 Wis. 8, oe 
NW (2) 8604 cited ries y ng in Sathrop Vv. ponans 
367 U.S. 820, 825 (1961); Commonwealth v. Tate, 
4%, 274.06). 392 (197%). - 


Rule 9(b) of the General Rules of the Southern ame ep 
requires the inclusion of supporting memoranda as we 
as an affidavit must accompany some motions. The mo- 
tions here were deficient in these respects as fell 

as being OU TIME. 


: 
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a Sa 


CARTER, 


Francisco 


rad 


The me ..o7 s; Ceniex 3ecause of 


apparent 

and a decision of t! Inite States Court of 

for the Ninth Circuit, it is my } > th the 

Appeals of this Circuit will agree t an expedited con- 
sideration of thes L[ssues so at tl san be authorita- 


tively resolvec the circuit. 


On February 19, 1976,.the moving defendants 
were inc ad by the government and charged with con- 
spiracy and various substantive violations of the federal 
drug laws. On the ‘same day, the moving defendants 

federal agents and tak 


custody. No sta aincr is presently lodged 


Gefendant. Each of the moving defendants 


i1/ 


Defenaant Alba uz Valenzuela has 
y released on bail and is therefore not 
party to this motion. 


limits 


(a) During an interim peri 

ninety days following July 1 

ag on the date i i 
‘date of! 
under 
of this chapter 
trict shall place into oper 
plan to assure priority in 
disposition of cates involving -- 


(1) detained persons who are being 
held in @etention solely because they are 
awaiting trial. 


(b) During the period such plan is in 
eftect, the trial of any person who falls 
within subsection (a) (1) of this sec~ 
tion shall conmence no la than ninety 

y of such con- 
tinuous detention ... . the trial of any 


Although defendants seck further 


evidentiary hearings on wiretap minimization and 


. 
1 


+ 

violation of their Fifth Amen 
of pre-indictment delay, it is likely that the 
trial will have commenced, whe as anticipat 


ent vights by virtue 


PAaLleg, 


tiis opinion is filed on Nay 


ements for 
in Custody 


Defendants 

(a) (1) Trial of a 

in custody solely for the 
shall commence within 90 days fol 


the beginning of continuous custody." 


Tnterim Plan is effective from 
1975, through July 1, 1976, at 
newly revised Interim Plan will 


period, 
dispute 


tinuous 


iaants’ i icon 


eften t 
9ist day of confinen 


mr, 


Tne only other require 

set out in §3164(c) and in Rule 

Interim Plan is that the defendants 

failed to co >nce through no fault 

or his attorney. I have little doubt 

and often irrelevant argument and cros: 

by defense counsel has significant ly delaye 
completion of pretrial hearings and the coin 


in this action. Never 
conscience hold that suc 

level of "fonlt” within the i 2aning 
14 Rule 4 of the Interim Plan. 


he judges . 1e United Si 
for mthern Dist 


tion was 
, and after : 
tions of, the Speedy Trial | 
for the Southern District ot 
is subject to approval as 
C. @316S te}. With res 
he commencement or 
be made to Section III, 
and Section III, 6(c) (: 


ing: 
including 


cs 


sul 


r 


s intiended to create a 


scant eae re -* ? - 
tncicetes chat. goins ZaSs 273% 


catagory of cascs to which the excludable per. 
not apply. Indeed, Congress provided for exclusions 


"in recognition of the impossibility of providing rigid 


time limits for the trial of criminal cases." House 


Committee on the Judiciary, Speedy Trial Act o 1974, 


Report on H.R. 17469,’ H. Rep. No. 93-1508, 93xi Cong., 


2nd Sess., at p.21 (1974) (hereinafter "House Committee 


Report"). Exclusions were provided to insure "that the 


rights of the individual to a complete and full hearing 


sO0S1l- 


are not trampled in the headlong rush for the dispos: 
tion of a trial." Id. at p.15. Tne Rouse Committee 


Report concluded that: 


"The Committee believes that both 
delay and haste in the processing of 
criminal cases must be avoided; neither 
of these tactics inures to the benefit 
of the defendant, ,the Government, the 
courts nor society. The word speedy 
does not, in the Conmrittee's view denote 
assembly~-line justice, but efficiency 
in the processing of cases which is 
commensurate with Cue process." Id. 


(Footnote continued from previous page) 


brought to trial. It is anomolous at best 
that the exclusionary pericds of §3161 (h) 
should not apply to §3164 during the interim 
pericd merely because Congress failed to 
recognize explicitly the applicab Livy ‘o£ 
excludible periods to §3164. 
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(Footnote continued from previovs page) 


-hin such time, and if the 
.S charged only with non- 
Ffenses, the defendant shall 
2on bond or his own 
xx upon such other condi- 
ions as the district court may deter- 
mine, unless there is a showing of 


a 


Zance oO 


f 
exceptional circumstances justifying 
the continued @etention of the defendant 
an@ then the detention shall continue 


vw 


oniy for so long as is necessary. 


Rule 5 of that Plan sets out various exclude 
periods (including an exclusion for pretrial 


otionrs); by the terms of the Plan these 


excluted periods applied to the 90-day trial 


requirement of Rule 3. 


United 
488, 496, 


OO*¢ 


(ation i: 
a purpose. Broowlyn Nat. 


missionex of Internal 
157 F. 2d 450, 451. 


this purpose 
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diaportant romermber that 
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the District of 
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» the District 
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in a series of criminal nsactions involving, twenty-t 
ite, in ten rate ntes o Cormenwealth of Puerto 


and four foreign 
conclusion of the ii sti i cy because they vere 
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the Southern District of New : - yas reasoneble to resove 
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resources of the 
‘Appellants do not dispute the reasonableness 
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